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MEMORANDUM

TO:
Board of Environmental Protection

FROM:
Dana Murch, Dams & Hydro Supervisor


Bureau of Land & Water Quality

DATE:
January 19, 2006

RE:
Petitions for Revocation, Modification or Suspension of Permits and Water Quality Certifications for the Lockwood, Hydro-Kennebec, Shawmut, and Weston Hydro Projects

************************************************************************

STATUTORY AND REGULATORY REFERENCES

State law, at 38 MRSA Section 341-D(3), provides that, after written notice and opportunity for hearing, the Board may modify in whole or in part any license, or may issue an order prescribing necessary corrective action, or may act in accordance with the Maine Administrative Procedure Act to revoke or suspend a license, whenever the Board finds that any one of seven specified criteria are met.
Section 27 of the DEP’s Chapter 2 Rules for the Processing of Applications and Other Administrative Matters (06-096 CMR 2) provides that any person may petition the Board to revoke, modify or suspend a license and sets forth the procedure for the Board to consider and act on any such petition.

PROJECT LOCATIONS
The Lockwood, Hydro-Kennebec, Shawmut, and Weston Hydro Projects are located on the Kennebec River in the municipalities of Waterville, Winslow, Fairfield, and Skowhegan.
PROJECT PERMITS/CERTIFICATIONS/LICENSES
The Lockwood, Hydro-Kennebec, Shawmut, and Weston projects are currently operating pursuant to Maine Waterway Development and Conservation Act Permits and/or Water Quality Certifications that set forth various conditions for the construction and/or operation of these projects, including requirements for passage and restoration of anadromous American shad, Atlantic salmon, alewife and blueback herring and catadromous American eel, in accordance with a 1998 settlement agreement.
All four projects are also currently operating with licenses issued by the Federal Energy Regulatory Commission.  These licenses also incorporate the provisions of the 1998 settlement agreement.
PETITIONS

Douglas H. Watts has filed a petition requesting that the Board modify the water quality certifications issued for the Lockwood, Hydro-Kennebec, Shawmut, and Weston Hydro Projects on the Kennebec River to provide immediate safe downstream passage for Atlantic salmon, alewife, American shad, blueback herring, and American eel.

Friends of Merrymeeting Bay has filed a petition requesting that the Board revoke, modify or suspend the Maine hydropower permits and water quality certifications for the same projects to provide for immediate safe upstream and downstream passage for the same fish species.

Petitioners contend that four of the criteria set forth for the revocation, modification, or suspension of a license are met.  Specifically, the petitioners contend that:

· The licensed activities pose a threat to human health or the environment;

· The licenses fail to include standards or limitations legally required on the date of issuance;

· There have been changs in conditions or circumstances that require revocation, suspension or a temporary or permanent modification of the terms of the licenses; and

· The licensees have violated laws administered by the Department.

STATEMENT OF ISSUE BEFORE THE BOARD
1.
Is there sufficient evidence to support scheduling a public hearing on the petitions to revoke, modify or suspend the permits and/or water quality certifications previously issued for the Lockwood, Hydro-Kennebec, Shawmut, or Weston Projects?
DEPARTMENT RECOMMENDATION

After consideration of the Petitioners’ arguments and a review of the agency record for the projects at issue, the Department recommends that the petitions to revoke, modify or suspend the permits and/or water quality certifications for the Lockwood, Hydro-Kennebec, Shawmut, and Weston Projects be dismissed.
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